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Abstract 
Hospitals rely on recruiting incentives to sufficiently staff service lines and provide needed care to 

the surrounding community. Although such agreements are necessary in today’s competitive 

market, they also introduce compliance concerns. Recruiting arrangements enacted by non-profit 

hospitals garner heightened scrutiny from the IRS and may threaten an organization’s 501(c)3 

status. Arrangements should also be examined for compliance with the federal Anti-Kickback 

Statue, False Claims Act, Stark Laws, and potentially applicable state legislation. This white paper 

includes a detailed analysis of the rules and regulations relevant to community need as it pertains 

to physician recruiting. 
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INTRODUCTION 

What is a Medical Staff Demand Analysis? 

Hospitals rely on recruiting incentives to sufficiently staff service lines and provide needed care 

to the surrounding community. Although such agreements are necessary in today’s competitive 

market, they also introduce compliance concerns. Recruiting arrangements enacted by non-profit 

hospitals garner heightened scrutiny from the IRS and may threaten an organization’s 501(c)3 

status. Arrangements should also be examined for compliance with the federal Anti-Kickback 

Statue, False Claims Act, Stark Laws, and potentially applicable state legislation. 

Medical Staff Demand Analyses (MSDAs) include a thorough analysis of a hospital’s 

projected demand for primary care and specialty physicians according to the facility’s Stark 

Geographical Service Area. The MSDA can act as a justification of need for the 

recruitment of a given specialty. This demonstration of community need indicates that a 

physician relocated to the service area will benefit the surrounding community regardless of 

whether they join the hospital’s medical staff.1 Healthcare compliance professionals depend 

upon MSDAs or Community Needs Assessments as a source of commercial reasonableness 

as well as a valuable tool in strategic planning and physician staffing.2 A thorough MSDA 

will benefit multiple departments within a hospital or healthcare system (legal, strategic, 

recruiting) and can streamline internal processes. 

Unlike m o s t  other strategic reports, an MSDA is conducted with the broader community in 

mind. Physician supply and demand are explored within the context of the entire service 

area. At Carnahan Group, analysts utilize the most relevant and up-to-date physician listings 

and conduct thorough verifications to ensure that an MSDA captures the time local physicians 

spend caring for patients within a given service area. Tailored physician-to-population ratios are 

applied, following the careful consideration of demographic data for the service area. 

Through the documentation of community need, non-profit hospital systems maintain 

compliance with several guidelines and regulations established by the Internal Revenue Service 

(IRS), Office of the Inspector General (OIG), and Centers for Medicaid and Medicare (CMS). 

Relevant rules and regulations are highlighted in Table 1. 
 

 

 

 

 

 

 

 

 

 

 

 
 

 

1 Everson, Mark W. “A Review of The Tax-Exempt Hospital Sector”. Written Statement Before the Committee on 

Ways and Means, United States House of Representatives. https://www.irs.gov/pub/irs-tege/5-26- 

05_hospital_sector_testimony.pdf. 2005. 
2  U.S. ex rel. Drakeford v. Tuomey, No. 3:05-CV-02858, D.S.C., Amended Compliant in Intervention filed Dec. 21, 

2007. 

http://www.irs.gov/pub/irs-tege/5-26-


Review of Rules and Regulations Related to Community Need 2019 

 
 2 

 

 

 
 

TABLE 1 – Summary of Rules and Regulations 
 

 
 

Year Regulation Relevance Citation 
1956 Rev. Rul. 56-185 Established the financial ability 

standard 
1956-1 C.B. 202 

1969 Rev. Rul. 69-545 Established the community benefit 

standard 
1969-2 C.B. 117 

1972 Anti-Kickback Legislation Prohibited remuneration for 

referrals 
42 U.S.C. § 1320a-7b(b) 

1973 Rev. Rul. 73-313 Established the concept of 

community need 
1973-2 C.B. 174 

1977 Medicare Medicaid Anti- 

Fraud, Waste, and Abuse 

Amendments 

Established provider exclusions 

from CMS programs for fraudulent 

behavior 

Pub. L. 95-142, 91 Stat. 1175 

1987 Medicare and Medicaid 

Patient and Program 

Protection Act of 1987 

Expanded   the   OIG’s   ability   to 

enforce sanctions 
Pub. L. 100-93, 101 Stat. 680 

1989 Ethics in Patient Referrals Act 

(Stark Law) 
Prohibited referrals for designated 

health services in the presence of a 

financial relationship 

42 U.S.C. 1395nn 

1992 IRS Announcement 92-83 Provided tools for measuring 

community benefit 
1992-22 I.R.B. 59 

1997 Rev. Rul. 97-21 Established four requirements for 

physician recruitment by not-for- 

profit hospitals 

1997-11 I.R.B. 23 

1998 OIG Compliance Program 

Guidance for Hospitals 
Promoted voluntary compliance 

programs for hospitals 
63 Fed. Reg. 8987 

1999 Clarification of the Initial OIG 

Safe Harbor Provisions and 

Establishment of Additional 

Safe Harbor Provisions Under 

the AKS: Final Rule 

Clarified exceptions for investment 

in medically underserved areas and 

practitioner recruitment 

42 C.F.R. Part 1001 (.952) 

2004 Stark II Phase II Final Rule Modified the recruitment safe 

harbor 
42 U.S.C. 1395nn 

2007 Stark II Phase III Final Rule Relaxed physician recruitment safe 

harbor criteria 
42 U.S.C. 1395nn 
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RELEVANT RULES AND REGULATIONS 

Inurement and Private Benefit 

The Internal Revenue Code (the Code or IRC) states that organizations must be “organized and 

operated” exclusively for an exempt purpose. When considered as a non-profit entity, a hospital’s 

exempt purpose is to provide health care services to the community at large. Hospitals tend to be 

more complex than other types of charitable organizations, and the IRS will typically assign 

hospitals to specialists for further review during the designation letter stage of the exemption 

application process.1 

If a hospital implements the exempt purpose, but also produces private benefit, it must be 

determined that the private benefit is both qualitatively and quantitatively incidental to the public 

benefit provided by the hospital. According to the IRS’ Health Care Provider Reference Guide, 

private benefit must be a “byproduct” of the public benefit provided by an organization. Further, 

the private benefit granted by a hospital should be “insubstantial in amount” compared to the public 

benefit it produces.3 

Reg. 1.501(c)(3)-1(c)(2) states that an organization cannot operate for exempt purposes if earnings 

inure to private parties. Inurement refers to a specific type of private benefit characterized by the 

flow of income or assets to persons distinguished as insiders.4 The term “insider” refers to those 

“having a personal and private interest in the activities of the organization.”5 With respect to 

hospitals, physicians are not always considered insiders. 

One key factor that distinguishes inurement from a fair exchange of benefits is whether the benefit 

received by a party is disproportionate or outweighs the charitable benefit that the public receives. 

A test for inurement is whether the arrangement in question can be differentiated from ordinary, 

reasonable business practices that would be observed in a similar situation. Even a small amount 

of benefit to an individual classified as an insider can jeopardize an organization’s tax-exempt 

status. Further, IRC 501(c)(4) prohibits the inurement of an organization’s net earnings to any 

private shareholder or individual in addition to insiders.6 A simple functional test can be applied 

to determine whether a physician is considered an insider. One must consider whether the 

relationship with the organization offers the physician the opportunity to make use of the 

organization’s income or assets for personal gain.7 

 

 

 

 

 
 

 

3 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Health Care Provider Reference Guide.” 2004 EO CPE Text. https://www.irs.gov/pub/irs- 

tege/eotopicc04.pdf. 2004. 
4 Ibid. 
5 I.R.C. §.501(a)-(c). 
6 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Overview of Inurement/Private Benefit Issues in IRC 501(c)3.” 1990 EO CPE Text. 

https://www.irs.gov/pub/irs-tege/eotopicc90.pdf.    1990. 
7 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Physician Incentive Compensation.” 2000 EO CPE Text. https://www.irs.gov/pub/irs- 

tege/eotopicc00.pdf. 2000. 

http://www.irs.gov/pub/irs-
http://www.irs.gov/pub/irs-tege/eotopicc90.pdf
http://www.irs.gov/pub/irs-
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Classifying Hospitals as Charitable Organizations – The Community Benefit Standard 

Prior to Rev. Rul. 56-185, the IRS had not formally classified hospitals as “charitable” with regards 

to section 501(c)(3) of the Code. The ruling recognized that hospitals providing care to those 

without the ability to pay could be classified as charitable organizations. This criterion is often 

referred to as the “financial ability standard.”8 However, in Treas. Reg. section 1.501(c)(3) - 

1(d)(2) the IRS indicated that the charitable designation would not be applied solely to 

organizations who cared for those without the ability to pay. 

Following the establishment of the Medicare and Medicaid programs in 1965, the IRS continued 

to refine the functional definition of a charitable organization. Rev. Rul. 69-545 further clarified 

the position of Rev. Rul. 56-185, describing how partaking in the “promotion of health” would be 

recognized as a charitable purpose in the eyes of the IRS.9- 10 The ruling established the 

“community benefit standard,” which includes five factors for consideration when 

determining whether a hospital serves a charitable purpose: 

1. The hospital has a community-based board of directors 

2. Medical staff privileges are open 

3. The hospital operates a full-time emergency room open to all 

4. The hospital admits patients regardless of their ability to pay (either through hospital or 

third-party funding) 

5. The hospital’s earnings are applied in a way that benefits the community served 

IRS Announcement 92-83 clarified the details of the community benefit standard and provided 

hospitals with a tool for measuring compliance with the standard. It is important to note that the 

financial ability standard set forth by Rev. Rul. 56-185 was not rendered obsolete by the 

establishment of the community benefit standard. Rather, the provision of health care services to 

those unable to pay remains a relevant means of demonstrating a hospital’s benefit to its 

surrounding community.11
 

 

 
The Intersection of Public and Private Benefit 

Revenue Ruling 73-313 indicated that the public benefit issued by medical facilities and physician 

offices would not be outweighed by the individual benefit a doctor may derive from allocated 

specialized facilities provided by a hospital. The organization highlighted in the ruling was formed 

in order to build a medical office building that would in-turn attract a physician to practice within 

a rural community that was previously unable to obtain local medical services. The IRS determined 

that the organization was eligible for exemption on the basis of the promotion of health. Rev. Rul. 

73-313 introduced the pivotal concept of community need. The demonstrated lack of medical 

services within the community was key to the exemption of the organization in question. 12
 

 
 

 

8 Rev. Rul. 56-185, 1956-1 C.B. 202. 
9 Rev. Rul. 69-549, 1969-2 C.B. 117. 
10 Everson, Mark W. “A Review of The Tax-Exempt Hospital Sector”. Written Statement Before the Committee on 

Ways and Means, United States House of Representatives. https://www.irs.gov/pub/irs-tege/5-26- 

05_hospital_sector_testimony.pdf. 2005. 
11 Ibid. 
12 Rev. Rul. 73-313, 1973-2 C.B. 174. 

http://www.irs.gov/pub/irs-tege/5-26-
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General Counsel Memorandum 39,498 (January 28, 1986) described a recruitment program at a 

non-profit hospital that provided subsidies to recruited physicians for two years without a 

repayment requirement, and in relation to the physicians’ private practice earnings. G.C.M. 39,498 

indicated that such a program could result in inurement.13-14 The key difference between the 

scenario in G.C.M. 39,498 and that described by Rev. Rul. 73-313 is the relation of the 

community’s public benefit to the physician’s private benefit. The opinion provided that 

organizations and regulators should examine income guarantees within the context of the total 

compensation package in question. 

 

 
Community Need and Recruiting Incentives 

In 1992, the Internal Revenue Service published guidelines describing the elements utilized to 

determine whether a hospital meets the “community benefit standard” as part of the Exempt 

Organizations Examination Program.15 The guidelines include an expansion of the descriptions of 

inurement and private benefit. According to the IRS, inurement must be incited by an “insider,” 

while private benefit can befall anyone. The IRS clarified that while private benefit must be “more 

than incidental,” any amount of inurement will directly lead to the disqualification of a hospital’s 

tax-exempt status. Concurrent private benefit arises from the fact that paid transactions between 

patients and their physicians occur within hospital facilities. The guidelines described this type of 

private benefit as “incidental to the accomplishment of the public benefits involved.” 

The concept of community need arises when one considers inurement in the context of recruiting 

incentives. For a recruiting agreement to advance a hospital’s charitable purpose, the IRS requires 

evidence of the community’s need for an individual physician. The community in question is 

considered the area where the hospital draws inpatient discharges. Sound recruiting payments were 

described in IRS Announcement 92-83 as those tied to a doctor’s value within the facility or 

community. Further, the IRS mentioned the use of evidenced community need as a means of 

demonstrating the reasonableness of private-practice income guarantees. 

In Revenue Ruling 97-21 the IRS published case examples of not-for-profit hospitals that provided 

physicians with recruiting incentives and maintained compliance with section 501(c)(3) of the 

Internal Revenue Code. Within the ruling, the IRS distinguished between recruiting arrangements 

for medical staff physicians and private practice physicians serving patients in the community 

surrounding the hospital. Four requirements for recruiting arrangements between hospitals and 

physicians that did not intend to join a hospital’s medical staff were provided. Recruiting activities 

carried out by a hospital needed to further the hospital’s charitable purpose, not result in inurement, 

nor in the benefit of a private interest, and be lawful. These requirements apply to instances where 

a hospital desires to recruit a physician “to provide services to members of the surrounding 

community but not necessarily for or on behalf of the [hospital].” 16  It is important to note that 
 
 

 

13 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Overview of Inurement/Private Benefit Issues in IRC 501(c)3.” 1990 EO CPE Text. 

https://www.irs.gov/pub/irs-tege/eotopicc90.pdf.    1990. 
14 Ball, David W. “Internal Revenue Service General Counsel's Memorandum Threatens Tax Exemption for 

Charitable Hospitals.” Annals of Health Law, vol. 1, 1992, lawecommons.luc.edu/annals/vol1/iss1/6/. 
15 Internal Revenue Service. Announcement 92-83, 1992-22 I.R.B. 59, 1992. 
16 Rev. Rul. 97-21, 1997-11 I.R.B. 23. 

http://www.irs.gov/pub/irs-tege/eotopicc90.pdf
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permissible incentives cannot be bestowed upon an individual who has influence over the 

operation of the recruiting hospital.17
 

 
 

The Anti-Kickback Statute 

In 1972, Congress enacted the Anti-Kickback Statute (AKS) within the Social Security 

Amendments.18 Under the AKS, physicians may not accept any form of remuneration or kickback 

in exchange for referrals to other providers, prescribed healthcare products, or services provided 

by a third party that will be paid for by a federally funded healthcare program. Kickbacks may be 

disguised by a variety of financial transactions between physicians and organizations. A financial 

transaction may be lawful in theory but can still violate the AKS if one purpose of the payment to 

the healthcare provider is intended to influence the provider’s referring or ordering behavior. This 

approach to measure violation of the statute is referred to as the “one purpose test”. It is important 

to note that both the referring physician and the organization benefitting from referrals may violate 

the statute. 

The OIG established many voluntary safe harbors for certain arrangements in addition to the 

statutory exceptions to Stark law. The employer – employee relationship between a hospital and 

an employed physician is a statutory exception and a regulatory safe harbor under the Anti- 

Kickback Statute. Throughout the 1990s, the OIG issued regulations implementing additional safe 

harbors including a safe harbor for instances of physician recruitment. Practitioner recruitment 

agreements fall under a regulatory safe harbor if a physician is recruited to an area with a 

demonstrated community need, and the provider will serve within that area of need. The safe 

harbor includes recruitment into both rural and urban communities classified as Health 

Professional Shortage Areas (HPSAs) for a given specialty.19-21 Requirements for the physician 

recruitment safe harbor are listed below: 

• Written agreements are signed and include benefits, terms, and obligations 

• 75% of revenues from the physician’s new practice must be derived from new patients 

• The agreement covers a term of no more than three years, during which the terms are locked 

and may not be re-negotiated 

• Staff privileges may be required of the physician; however, referrals must not be required 

• The physician cannot be restricted from establishing other privileges or generating business 

for other entities 

• Benefits must not vary based on referrals or business generated 

• The recruited physician must agree to treat patients participating in a federal health care 

program in a non-discriminatory manner 
 

 

 
 

 

17 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Physician Incentive Compensation.” 2000 EO CPE Text. https://www.irs.gov/pub/irs- 

tege/eotopicc00.pdf. 2000. 
18 42 U.S.C. § 1320a-7b(b). 
19 Pub. L. 100-93. 101 Stat. 680 (1987) § 3. 
20 Office of the Inspector General. Advisory Opinion No. 01-4. 2001. 
21 42 C.F.R. § 1001.952(n). 

http://www.irs.gov/pub/irs-
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• At least 75 percent of the new practice revenue must be from patients residing within 

an HPSA, Medically Underserved Area (MUA), or Medically Underserved Population 

(MUP) 

• Benefits may not be transferred to individuals or entities, other than the recruited provider, 

who are able to influence referrals that may be reimbursed by a federal health care program. 

 

Physician Self-Referral Act – Stark Law 

Section 1877 of the Social Security Act, also known as the Ethics in Patient Referrals Act, is 

referred to as the “Stark Law” because the bill was originally championed by Representative Pete 

Stark. The law was intended to protect patients from being referred to services by physicians who 

had significant financial interests related to those services.22 Since its inception in 1989, the Stark 

Law has undergone a gradual finalization process, resulting in multiple interdependent phases and 

several important exceptions.23
 

A physician may not refer patients to receive services covered by the Medicare program to an 

entity that he or she has an ownership, investment, or other financial interest in. In turn, the entity 

that a patient is referred to must not seek Medicare reimbursement for the referred services. A 

doctor’s order for services, certification of need, plan of care, and requests for consults performed 

by or under a different physician can all be considered referrals. Under the Stark Law, 

remuneration is defined as: “any payment or other benefit made directly or indirectly, overtly or 

covertly, in cash or in kind.”24 Financial relationships of physicians’ immediate family members 

are also scrutinized under the law. These types of financial relationships include ownership or 

investment interest in an entity, or any type of compensation agreement between the individual 

and the entity. 

Stark I only encompassed referrals to clinical laboratory services, but an expanded list of 

“designated health services” was introduced in 1993. This updated version of the law became 

known as Stark II. The current list of designated health services includes: 

 
• Clinical laboratory services 

• Physical therapy services 

• Occupational therapy services 

• Outpatient speech-language pathology services 

• Radiology and certain other imaging services 

• Radiation therapy services and supplies 

• Durable medical equipment and supplies 

• Parenteral and enteral nutrients, equipment, and supplies 

• Prosthetics, orthotics, and prosthetic devices and supplies 

• Home health services 

• Outpatient prescription drugs 

• Inpatient and outpatient hospital services25
 

 
 

22 Pub. L. 101-239: “Omnibus Budget Reconciliation Act of 1989.” 23 42 USC 1395nn. 
24 2 USC §1395nn(h)(1)(B); 42 CFR §411.351. 
25 “Physician Self Referral.” CMS.gov, U.S. Centers for Medicare & Medicaid Services, 5 Jan. 2015, 

www.cms.gov/Medicare/Fraud-and-Abuse/PhysicianSelfReferral/index.html. 

http://www.cms.gov/Medicare/Fraud-and-Abuse/PhysicianSelfReferral/index.html
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Permitted by Congress in 1997, CMS oversees the advisory opinion process which enables 

healthcare entities to receive feedback on specific arrangements or scenarios in consideration of 

Stark Law. Notable exceptions to the law include: employment relationships, physician 

recruitment, group practice arrangements, retention payments to physicians in underserved areas, 

and fair market value compensation. 26-27
 

The Centers for Medicare and Medicaid (CMS) issued the final rule for Stark II Phase I in 2001. 

Within Phase I, several conditions for the practitioner recruitment safe harbor were detailed.28 In 

2004, Stark II Phase II, the interim final rule, was issued. CMS indicated that recruiting agreements 

are not eligible for the fair market value exception. This update to the regulation also proposed 

significant modifications to the practitioner recruitment safe harbor. Stark II Phase III was issued 

by CMS in the 2007 final rule, and further refined the physician recruitment safe harbor, relaxing 

the criteria for the exception.29-31 The current standards that hospitals, rural health clinics, and 

federally qualified health centers must meet for the physician recruitment exception are as 

follows: 

• There must be a written, signed agreement detailing the recruiting arrangement. 

• Group practices may impose reasonable practice restrictions on new providers. 

• Benefits extended to a provider do not hinge on referral of patients and may not fluctuate 

according to referrals for which payment may be made by a federal health care program. 

• For instances where a physician will join an existing group practice, funds must be passed 

through to the physician or remain with the recruited physician, and records must be kept 

for a period of five years. 

o For income guarantees where benefits are transferred from a hospital to a private 

practice, the benefits must be equal to the actual incremental costs incurred by the 

practice. 

o If a physician is recruited into a HPSA or rural area to replace another physician, 

the benefit may also equal the lesser value of a per capital allocation or 20% of the 

group practice’s costs. 

• The arrangement must be lawful. 

• Group practices in rural areas or HPSAs may be reimbursed for incremental costs 

associated with recruiting a provider. 

• Rural hospitals may recruit a physician into an area outside of their service area if the area 

that the physician will practice in has a demonstrated need outlined in an advisory opinion 

by the Secretary of the Department of Health and Human Services. 
 
 

 

26 42 C.F.R. § 411.357. 
27 42 U.S.C. § 1395nn(e). 
28 Ibid. 
29 42 C.F.R. § 411.357. 
30 42 U.S.C. § 1395nn. 
31 Massachusetts Medical Society. Basic Introduction to the Stark Law. 2017. 
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• The recruited physician must relocate his or her practice (or establish a practice) 

within the geographical area defined by the lowest number of contiguous ZIP codes that 

the hospital draws at least 75% of its inpatients from. 

o A provider is considered to have relocated if the medical practice moves at least 25 

miles into the hospital’s service area or the physician’s new practice derives at least 

75 percent of revenues from new patients not seen during the previous three years. 

o The relocation requirement does not apply to first year providers or those 

previously federally employed for a period of at least 2 years with no private 

practice. 

o Rural hospitals may utilize a special option that draws a service area according to 

90% of inpatient discharges. Rural hospitals are also able to utilize non-contiguous 

ZIP codes should a service area containing 90% of inpatient discharges be 

impossible to establish.32- 34
 

 

 

APPLICABLE PENALTIES 

Failure to properly comply with rules and regulations set forth by the IRS, OIG, and CMS can lead 

to sanctions and both criminal and civil penalties for involved parties. 

Tax Code 

IRC 4958 describes the intermediate sanctions that may be imposed by the IRS in instances where 

an individual receives excess benefit from a hospital.35 Excess benefit is present when the value 

provided to an individual by the hospital exceeds the value of the service that individual provides 

to the hospital or to the community.36 The IRS published specific areas of hospital operations that 

garner heightened scrutiny within the Exempt Organizations Examination Program, including 

recruiting incentives like private practice income guarantees.1 Non-compliant transactions can lead 

to sanctions including an immediate excise tax on the private benefit bestowed, tax on organization 

members who knowingly participated in the transaction, and an additional tax on the individual if 

the private benefit is not corrected. 

 

 
False Claims Act 

The civil liability penalty for violations of the False Claims Act includes an $11,000 fine in addition 

to three times the damages to federal healthcare programs for each claim. Qui tam lawsuits may 

be filed by a whistleblower, a private person, who is also entitled to a percentage of the recovered 

funding under the False Claims Act. Criminal prosecution may also be brought about in instances 
 
 

 

32 Pub. L. 100-93, 101 Stat. 680 (1987) § 3. 
33 Office of the Inspector General. Advisory Opinion No. 01-4. 2001. 
34 42 C.F.R. § 1001.952(n). 
35 I.R.C. § 4958. 
36 Internal Revenue Service Exempt Organizations Continuing Professional Education (CPE) Technical Instruction 

Program, et al. “Health Care Provider Reference Guide.” 2004 EO CPE Text. https://www.irs.gov/pub/irs- 

tege/eotopicc04.pdf. 2004. 

http://www.irs.gov/pub/irs-
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where an individual knowingly makes a false claim. The U.S. Department of Justice reported that 

$2.4 billion in healthcare fraud recoveries were made during the fiscal year 2017 including a total 

of 491 qui tam matters.37
 

 
 

AKS 

Section 1128B(b) of the Social Security Act outlines the criminal penalties of the AKS. Penalties 

can include up to five years’ imprisonment and fines of up to $25,000. Under the Civil Monetary 

Penalties Law, found in the Social Security Act Section 1128A(a)(7), the OIG is also able to 

enforce a civil penalty of $50,000 per violation, and a fine equivalent to three times the damages 

incurred by federal healthcare programs for violations of the AKS. 

The regulations established by the AKS are not exclusive to physicians and may involve other 

referral sources. It is important to note that intent (determined via the one purpose test) is required 

to invoke these penalties. In instances of convictions against an individual or health care 

organization, the OIG will also make mandatory or discretionary exclusions to federal health care 

programs. In consideration of AKS violations, remuneration represents anything of value, and is 

not limited to the exchanges of funds. The Affordable Care Act further clarified that a violation of 

the AKS constitutes a “false or fraudulent claim” under the False Claims Act. 

 

 
Stark Law 

The Stark Law is a civil enforcement statute. Penalties for violations include denied payments of 

federal healthcare program claims and program exclusion, civil penalties of up to $15,000 per 

service, and up to a $100,000 penalty for circumvention schemes. Unlike the AKS, violations of 

the Stark Law may be penalized without a determination of intent. 

 

 

CONCLUSION 

Recruiting agreements allow hospitals to meet the medical needs of their surrounding 

communities. MSDAs provide the required evidence that a hospital’s community benefit will be 

furthered by a given recruiting arrangement. The geographical service area forms the basis for 

examining a community’s need for certain specialty physicians. Combining this information with 

published physician-to-population ratios results in the determination of where a hospital can 

relocate physicians while maintaining compliance with relevant rules and regulations. 

Carnahan Group is an ingenious healthcare technology firm that uses game-changing technology 

to drive compliance and cost reductions for some of the world’s largest healthcare organizations. 

Since 2002, Carnahan Group has served the healthcare industry by providing FMVs on physician 

compensation   and  businesses,   as   well    as    conducting Community    Needs 

Assessments and Community Health Needs Assessments. 

 
 

37 U.S. Department of Justice, Office of Public Affairs. “Justice Department Recovers Over $3.7 Billion From False 

Claims Act Cases in Fiscal Year 2017.” Press Release #17-1467. https://www.justice.gov/opa/pr/justice-department- 

recovers-over-37-billion-false-claims-act-cases-fiscal-year-2017.     2017. 
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